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Course objectives

1. Learn all about the figh of marriage.
Learn in detail the rulings of divorce and its intricacies.

Learn all about the “iddah and its rulings.

Eall

Clarify a number of misunderstandings regarding marriage and divorce laws in
Islam.

5. Have a good idea about the rulings regarding some of the most important
modern issues that plague our society in the matters of marriage and divorce.

6. Appreciate the comprehensive nature of our Shari‘ah.
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The Flah of
Marriage
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Linguistic ) JJ d@ PN jdj . C\ew
definition Nikah linguistically means ‘sexual intercourse’ and also
‘marriage contract’.

Legal definition srsdsg rYeieded o e lenl I e
g sopd

A contract entailing permissibility of mutual physical
enjoyment.

The wisdom hehind marriage
1. It fulfils the physical desire that is in the very nature of men and women. This
physical desire is natural and the fulfilment of it is considered a human and
fundamental need by the Shari®ah.
2. Itis the means to preserve mankind.
3. It fulfils the need of human beings for comfort and mercy from each other.
4. It ensures that every child in each generation has the opportunity to be brought up
by a mother and a father.
5. It fulfils the desire of the ummah to increase in number.
6. Increase of iman.
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Permissibility of Marriage

’ i1 77 - i [ G
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So marry women of your choice: two,
three or four. (Sirat al-Nisa’, 4:3)

Sunnah o&ic;)k@jg\@ eéé'a &\LC’@L Je «_\\Ldé“ JUE? ‘LS
Oluadebbeed e s iz xdlooa! s  ouadlag )
slzsodpspal
‘0O young men! Whoever amongst you is able to afford
it, then let him get married since it is more protective
over the sight and more protective of your chastity.

Whoever is not able to, then let him fast, since it will be
a shield for him.” (Agreed Upon)

Ijma‘ Ijma“ is reported by Imam Ibn Qudamah (& 7,3 in his Kitab
al-Mughni (6/446).
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The rulings of marriage

According to the vast majority of the scholars of Islam and of the four madhhabs, may
Allah have mercy on them all, the basic ruling regarding marriage is that it is
recommended. Shaykh al-Islam Ibn Taymiyyah (4 .-.J said: “To turn away from
having a family and children is not from that which Allah and His Messenger ()
loves, nor is it from the religion of the Prophets. Allah says:

oA L EL oo iar e Gira e E e
C% CYSRY t&'})lv.ét..l»)gﬂ:l.du.f Bl.wj L’.Lw)‘ .,\.9.]}%»
And we sent Messengers from before you and gave them wives and offspring’s.’

[(Sarat al-Ra“d, 3:38)]
(Ibn Taymiyyah, Al-Ikhtiyarat al-fighiyyah, p. 200)

However, frequently, the scholars also mention the ruling of marriage depending on
the situation of an individual. These rulings can be any of the 5 rulings of ahkam —
wajib, haram, mandiib, makrith and mubah.

The various ahkam with regards to marriage:

Obligatory According to most of the scholars, marriage becomes
(wajib) obligatory when a person fears zina for himself or herself.
(Al-Mughni, 6/446)

Recommended Marriage is recommended for a person who has the means.
(manduib) This is the basic rule according to majority of the scholars.
Disliked Marriage is disliked if the man or woman fears that he/she:
(makriih) e Cannot physically satisfy the partner.

e Cannot fulfil their obligations to the partner.

Prohibited Marriage is prohibited upon either or both the man and
(haram) woman if:

e He/ she, with certainty, cannot physically satisfy the
partner, unless the partner accepts it.

e He/she, with certainty, cannot fulfil certain marital
obligations to the partner.

e There is a legal reason preventing them from the

marriage.
Tentiany level weekend cournses ;y
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Choosing the right spouse
The Prophet () said:
s szelhy ) ) szl aclla)) 5y

‘Choose carefully for your progeny and marry the suitable and give in
marriage to them.” (Ibn Majah (1/633) and others; hasan according to al-
Albani)

The Shari®ah advises a man to search for a woman who:

is righteous The Shari‘ah advises the man to seek the woman who possesses

higher levels of righteousness
The Prophet () said:
o ¢lo L‘l’C@ o %d“" ‘-\l’d&‘ﬁd }Sb(gdj Céé'g'_\
Slasngcyyed Gy dalca
A woman is married for four reasons: her wealth, her
lineage, her beauty and her religion. So choose the one

with religion, may your hands be rubbed in dust!
(Reported by al-Bukhari, no. 5090 and Muslim, 1466)

is beautiful This is understood from the recommendation of the Shariah to
(attractive to look at the prospective bride before getting married. (Ihya’
him) ‘Ulam al-Din, 2/35).

Ibn Hajr (41-z.9 says: “We understand from the (above) hadith,
a recommendation to marry beautiful women except in the case
wherein there is a beautiful woman that is not a righteous
woman vs. a righteous woman that is not beautiful. Indeed, if
they are similar in religion, then the beautiful one is more
worthy of marriage!” (Fath al-Bari, 9/134).
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is a virgin

This is because a virgin is more attached to the husband, easier
to please, kinder in her approach and purer for her husband.
(Fath al-Bari, 9/123)

However, in the following situations, it may be better to marry
someone who has been married previously:
a. If she possesses righteousness.

b. Being in need of an older woman, such as when
Jabir («&) married an older woman to look after his
sisters. (Al-Bukhari)

c. She does not have anyone to look after her.

is fertile

This is known by surveying the women in her family and seeing
how many children they have or one being known to be from a
group that is generally very fertile. (Al-Mughni, 6/566)

S ) 18 o A e sl dzL ¢l
3@ oz s xslaads oy Turs ) oz 3B
ol o A (sdial 135 B ol diaciils (58 il ol diacs

ped! acloydel (sdhd s 3252 5d) ) sz 5 5

A man came to Rastl Allah (4) and asked: O Rasiil Allah,
I proposed to a woman who is beautiful and of good
lineage, but she cannot have children, should I marry her?
He said: No. Then the man asked a second time, and he
again answered in the negative. Then the man asked the
third time, so he (%) said: Marry the fertile and the loving,
for verily I will compete on your number (of children) with
other nations. (Abti Dawiid, no. 2050, al-Nasa’i, no. 3227
and others)

is of good This is recommended in Islam from the hadith of the four
lineage reasons why a woman is married for (Kashshaf al-Qana’, 3/4).
So, it is recommended to marry a woman possessing good
lineage; however, if she does not practise the religion well, then
the one that does practise the religion well but does not have a
good lineage is given precedence. (Fath al-Bart, 9/135)
& What do you t of the
) phenomenon ig
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is good with The Prophet () said:

children and 03} ¢ a\qi 2w virduaded o) e Ldg

sensible and c.ﬁd."_\\ﬁ MC}J L;Q c\&)i} ‘°J.&UAL5“—.°

careful with . . .
The best of women to ever ride a camel [i.e. an expression

money and meaning — the best of all women] are the women of

wealth Quraysh: she is most protecting and caring for her children
in their childhood and the most protective over the wealth

of her husband. (Al-Bukhari, 9/125)

Note: The Shafi‘l and Hanbali madhhabs, may Allah have mercy on all the scholars of
Islam, recommend the marrying of women distant in relation or not related as opposed
to someone closely related. There is no authentic hadith for evidence on this matter
other than logical reasoning of scholars. The stronger opinion is that this is a matter
that needs to be judged individually.
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Choosing a hushand
The Shari®ah has laid down certain guidelines in this matter:

— The groom should be upright in religion and character as the Prophet (:&) said:

O s gud ey o Wse & Uy 0 aed A
e Al s (a ) oA as
If there comes to you the one pleasing to you in his religion and

character then marry to him, if you don’t there will be a manifest trial
on earth and great corruption. (al-Tirmidhi, 1085)

Criteria important to you 1to 10
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Linguistic C\ }dec\ J(‘c\ dG U dncdj
definition The term ‘khitbah’ in Arabic refers to a man seeking a
woman for marriage P How mugh negative
* information can a
b dieg op I, Mpdod| e
A man offering a proposal of marriage to a woman or her person?
family.

e [t is recommended to seek advice during the proposal period based on the hadith of
Fatimah bint Qays who asked regarding Mu‘awiyyah b. Abi Sufyan and Abi Jahm
who had both proposed to her. The Prophet told her: ‘As for Abii Jahm, then his
stick does not leave his shoulders and as for Mu“awiyyah, then he is stingy and
does not give money. Rather, marry Usamah b. Zayd.” (Abi Dawud, 6/379-80)

e Imam al-Nawawi said: ‘And from them is the consultation during the process of
marriage of a person. It is imperative that the one who is consulted not conceal the
prospective person’s real state. Rather he should mention that which is negative in
him with the intention of giving sincere advice.” (Dalil al-Falihin quoting from
Imam al-Nawawi, 6/21)

e [tis recommended to made istikharah, just as it is reported that Zaynab (g 4 . L)
made istikharah before marrying Rastl Allah (&) (Sharh Sahth Muslim, 9/227-28)
Then the following verse came down, at which time the Prophet () entered upon
her without seeking permission:

sw Moo

o y) b G a5 (3 Ll b

When Zayd had fulfilled his need from her, we married her to you. (Sirat
al-Ahzab, 33:7)
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e Imam al-Nawawi (& 7.9 said: ‘In this (narration of Zaynab’s (kg 41 )
istikharah) is a recommendation to make the istikharah for anyone who has any
matter concerning him, whether the goodness in the matter is clear or not. It may
be that she made istikharah due to her fear that she may fall into some shortcoming
in serving him (£%).” (Sharh Sahth Muslim, 9/228)

The manner of istikharah is as outlined in the Sunnah:

To pray two rak‘ah prayer (according to a narration — from other than the & Is it a condition
obligatory prayers) then to make the following du‘a’: to see a dream
) ) . indicating to you
odipd A e ks 558 ks gl gk b pod the way forward?

@A) pod s gd e Sy agl 2 5 ag S8 5 LaFd
2 bl el deles sl s sug w-isdag — pd) 1> O
g -5 uuipd) 13 Ol 6ol s s sisdd)ladssb o U
S abs o F siIuds B cdudse s el Jzle s wlga s
SIJUETHETIETVRSFSL et
O Allah, I seek Your help in finding the best course of action (in this
matter) by invoking Your knowledge; I ask You to empower me, and |
beseech Your favour. You alone have the absolute power, while I have
no power. You alone know it all, while I do not. You are the One who
knows the hidden mysteries. O Allah, if You know this thing (I am
embarking on) [here mention your case] is good for me in my religion,
worldly life, and my ultimate destiny, then facilitate it for me, and then
bless me in my action. If, on the other hand, You know this thing is
detrimental for me in my religion, worldly life, and ultimate destiny, turn
it away from me, and turn me away from it, and decree what is good for

me, wherever it may be, and make me content with it. (Based on the
hadith reported by Al-Bukhari, Abti Dawid, al-Nasa’i and others.)
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A woman may present her proposal to a righteous man.
A hadith reported by Anas («) states:

rdi e o (@ Lapads o ) Gdradl | suw s3lal el
I olds by do elg dba mdh 385 21 oadld el ) s Vs
o O ppdm o @ A sl ping ) G ug g o
lo
A woman came to the Messenger of Allah (&) presenting herself to him
and said: O Messenger of Allah, do you have any need that I can fulfil
[T: in marriage]? So the daughter of Anas said: How lowly is her sense
of shame! O how demeaning! Anas replied: She is better than you. She

desired to marry the Prophet (#) and presented herself to him. (Al-
Bukhari, see Fath al-Bart, 9/173 and Ibn Majah, 1/645)

Ibn Hajr (429 said: ‘In these two reports is an indication as to the permissibility
of the woman presenting herself to a man and making a clear proposal to marry
him. There is no shame or reproach for her in this. It also shows that the one who
had the woman present herself to him may either agree or disagree; however, it is
recommended for him to not verbally disagree in front of her. To remain silent is
enough of an indication for the woman to understand his response and better
mannered than to respond verbally in the negative.” (Fath al-Bart, 9/175)

Or she could also approach by informing the family of the groom or informing her
own family of her interest in him. This is the manner that Khadijah (g 4« ) took
when proposing to Rasiil Allah ().
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Looking at the prospective bride

It is recommended for the man to look at the woman and for the woman to look at the
man based on the advice of Rasiil Allah () to Mughirah b. Shu®bah («#) since it
creates interest and is stronger in establishing love and desire between the two. The
man can look for a woman with features that he desires and vice versa.

Ibn al-Jawzi (4.9 said: ‘It is recommended for the one who wants to give his
daughter in marriage, to search for a young man who is handsome and manly and not
marry her off to an unsightly weakling!” (Kashshaf al-Qana“, 3/5)

e It is permissible that the man sees from the woman what is apparent from her,
preferably with her knowledge. It is also permissible to look at her without her
knowledge, however he should never be alone with her.

e A woman can also see what she wants from the man according to the norms, even
though the face may be the most important consideration.

Important questions to ask a potential spounse:
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